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Impaired vs. Distressed 

 

The Clean Water Act (CWA) is the primary law regulating pollution of the nation’s waterways.  

U.S. EPA has authority over the CWA but is supposed to work together with states to ensure 

compliance with environmental laws.   

 

Due to a lawsuit filed by the Environmental Law & Policy Center and ACLE, U.S. EPA admitted it 

was wrong to approve an Ohio EPA plan that did not designate the open waters of western Lake Erie 

“impaired,” but relied on voluntary action to reduce nutrient pollution.  Then on March 22, 2018, 

Ohio EPA changed course and proposed to designate Lake Erie impaired due to harmful algae. 

 

Designating the “open waters” of western Lake Erie impaired is a big deal because it means ALL the 

creeks, ditches, streams and rivers in Ohio’s portion of the watershed that feed into western Lake 

Erie – all the way back to their headwaters – are included.  (Individual segments of streams/rivers 

can be declared impaired, but that’s not what we want.)   

 

Included in what?  An inventory of all sources and amounts of pollutants so we know who is putting 

how much and what into streams that go to the lake; a Total Maximum Daily Load (TMDL) that 

says polluters can release “this much” and no more; an action plan; deadlines and report cards.  The 

key thing is these limits and deadlines are legally enforceable under the Clean Water Act’s 

“impaired” process.   

 

But less than a month after finally declaring the lake impaired, OEPA officials began saying publicly 

they didn’t think a TMDL for the watershed was needed.  (Karl Gebhardt, OEPA Dep. Dir., Toledo 

Blade, 4/18/18)  

 

Then on July11, Gov. Kasich revealed what his administrators had been hinting at all along. He 

signed an executive order, declaring various “sub watersheds” in the basin “distressed.”  This is a 

direct repudiation of the impaired designation.  It covers less than half of Ohio’s portion of the 

Western Lake Erie watershed. It has been used only once before in Ohio, at Grand Lake St. Mary’s 

and it has been a stunning failure, whereas the Clean Water Act impaired process is achieving real 

success at Chesapeake Bay. 
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http://docs.wixstatic.com/ugd/9267e0_368f24c6eb594909809b2a30d4c0812d.pdf
http://www.toledoblade.com/Politics/2018/04/18/Confusion-caused-Kasich-to-hold-off-on-impairment-designation-state-official-says.html
http://www.toledoblade.com/Politics/2018/04/18/Confusion-caused-Kasich-to-hold-off-on-impairment-designation-state-official-says.html
http://docs.wixstatic.com/ugd/9267e0_6c658b44fb034970b737f79adec11a72.pdf
https://dailystandard.com/archive/2018-04-27/stories/34841/west-beach-project-to-kick-off-soon
https://www.washingtonpost.com/news/energy-environment/wp/2018/06/15/the-chesapeake-bay-hasnt-been-this-healthy-in-33-years-scientists-say/?noredirect=on&utm_term=.ebdba5539bba


 

 

Here are the differences between the Ohio’s “distressed watershed” designation and 

the Clean Water Act’s “impaired watershed” designation: 

 

Distressed – Ohio Administrative Code 

OAC  901:13-1-20 Designating watersheds in distress (http://codes.ohio.gov/oac/901:13-1-20v1) 
 

 The Director of the Ohio Dept. of Agriculture or his “designee” may designate a watershed to be 

in distress, and thereby set requirements for the storage, handling and land application of manure 

and associated nutrient management plans within the designated watershed boundaries. 

 CAFO (Confined Animal Feeding Operations) are specifically exempted 

 ODA Director or designee may remove the distressed designation upon reasonable confirmation 

of a sustained recovery, restoration and mitigation of the factors leading to the original 

designation. 

 Lack of accountability, weak enforcement 

 

Impaired – U.S. Clean Water Act 

 Must identify ALL sources and amounts of pollutants from point AND non-point sources 

 Establish Total Maximum Daily Loads (TMDLs) 

 Limits and deadlines are legally enforceable 

 Develop an EPA-approved Watershed Management Plan to access Federal Non-Point Source 

Sec. 319 money that contains the following elements: 
(https://cfpub.epa.gov/watertrain/moduleFrame.cfm?parent_object_id=2868&object_id=2873#2873  

 

 Identify causes and sources of pollution 

 Estimate load reductions expected 

 Describe management measures and targeted critical areas                      

 Estimate technical and financial assistance needed 

 Develop an information and education component 

 Develop a project schedule 

 Describe interim, measurable milestones 

 Identify indicators to measure progress 

 Develop a monitoring component 
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