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I. INTRODUCTION 
 

Defendant United States Environmental Protection Agency (“U.S. EPA” or “Agency”) is 

once again engaging in procedural sleight-of-hand in an attempt to obscure the substance of this 

case.  Here are the facts:    

First, Ohio is not complying with the requirement under Clean Water Act (“CWA”) 

section 303(d), 33 U.S.C. § 1313(d), to promulgate a Total Maximum Daily Load (“TMDL”) for 

western Lake Erie in order to clean up its “impaired” waters.  Although Ohio gives lip service to 

the idea that it may establish a TMDL at some undetermined future time, the State has directly 

stated to U.S. EPA that it will not even consider doing so for years to come.   

Second, this delay could extend to decades if Ohio later concocts some new reason why it 

does not wish to implement these Clean Water Act requirements to protect western Lake Erie.  

U.S. EPA can offer no reassurance as to whether or when Ohio may decide to begin developing a 

TMDL. 

Third, U.S. EPA nonetheless approved Ohio’s end-run around the Clean Water Act’s 

requirements by misinterpreting the Congressional directive that a state “shall” establish a 

TMDL for an impaired water, 33 U.S.C. § 1313(d)(1)(C), to be a discretionary suggestion that 

Ohio can  choose to ignore.  (Emphasis added.)  Use of the word “shall” in a statute does not 

mean “optional.” 

Fourth, U.S. EPA now argues that this Court can do nothing to address its and the Ohio 

EPA’s decisions to ignore the plain language and requirements of the Clean Water Act. 

The Clean Water Act does not allow a state to choose alternative measures “in place of, 

or as a means of indefinitely delaying” the establishment of a TMDL.  Sierra Club v. McLerran, 

No. 11-CV-1759-BJR, 2015 WL 1188522, at *10 (W.D. Wash. Mar. 16, 2015). That is, 
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however, exactly what the Ohio Environmental Protection Agency (“Ohio EPA”) is doing here 

by arguing that another mechanism – namely the unenforceable and non-binding Great Lakes 

Water Quality Agreement (“GLWQA”) – is instead the “best approach.”  Ohio EPA, 2016 

Integrated Water Quality Monitoring and Assessment Report – Amendment (May 2018) (“2016 

Integrated Report Amendment”) at 9.  Yet U.S. EPA agreed to this approach without objection in 

its May 10, 2018 letter approving the Ohio EPA’s 2016 Integrated Report Amendment, while 

failing to even acknowledge Ohio’s repeated public admissions that its efforts to date under the 

GLWQA and otherwise have not been effective.  See Pls.’ Mot. for Leave to File Supp. Compl. 

at 7-8.   

 The Clean Water Act, as enacted by Congress, provides explicit requirements and 

remedies under Section 303(d), 33 U.S.C. § 1313(d)(1)(C).  Neither U.S. EPA nor Ohio EPA can 

lawfully choose to ignore these statutory requirements; they must follow the law.  Despite this 

obligation, U.S. EPA has abdicated its responsibility to ensure that Ohio implements the Clean 

Water Act, and erroneously argues that this Court can do nothing about it for years.  That is not 

the case.  Since Ohio made its plan crystal clear to U.S. EPA in its 2016 Integrated Report 

Amendment and U.S. EPA approved that document, this Court has authority to review U.S. 

EPA’s May 10, 2018 approval letter (“May 10 Approval”) under the Administrative Procedure 

Act.  Moreover, once 60 days has run from Plaintiffs’ service of a notice of intent to sue, the 

Court can allow filing of the Supplemental Complaint and apply Section 505(a)(2) of the Clean 

Water Act to hold U.S. EPA responsible for carrying out its non-discretionary duty to act on 

Ohio’s decision not to submit a TMDL, or even begin the process of developing one, for the 

foreseeable future.  Both of Plaintiffs’ claims are valid mechanisms for this Court to stop 
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allowing U.S. EPA and Ohio EPA to ignore the Clean Water Act’s TMDL requirement while the 

public suffers from harmful, toxic blue green algae blooms in western Lake Erie.  

II. STANDARD OF REVIEW 

 U.S. EPA seeks denial of Plaintiffs’ Motion for Leave to File a Supplemental Complaint 

on the ground that it “fail[s] to state a claim upon which relief may be granted,” and thus 

supplementation would be futile.  Defs.’ Mem. in Opp. at 1, 9-10, 17.  In considering such an 

argument with respect to a proposed amended or supplemental complaint under Federal Rule of 

Civil Procedure 15, the Court applies the same generous standard of review as to any motion to 

dismiss for failure to state a claim: whether the proposed complaint contains “sufficient factual 

matter, accepted as true, to state a claim to relief that is plausible on its face.”  Williams v. City of 

Cleveland, 771 F.3d 945, 949 (6th Cir. 2014) (internal quotation marks and citation omitted).  In 

its review, the Court “must construe the complaint in the light most favorable to the plaintiff.”  

U.S. ex rel. Bledsoe v. Cmty. Health Sys., Inc., 501 F.3d 493, 502 (6th Cir. 2007). 

III. ARGUMENT 

A. U.S. EPA Is Deliberately Ignoring Ohio’s Illegal Refusal to Begin the TMDL 
Process. 

 
It is telling that U.S. EPA spends nearly all of its Memorandum in Opposition discussing 

procedural issues, which we address fully below.  Not a single heading addresses the substance 

of this case – namely, Ohio’s illegal refusal to begin the TMDL process.  The only defense of 

Ohio’s disregard for the Clean Water Act’s requirements is on pages 11 and 12 of Defendants’ 

filing, where U.S. EPA suggests that Plaintiffs’ “factual predicate” is wrong because Ohio states 

that it might eventually promulgate a TMDL at some unspecified future time if its preferred 

GLWQA approach fails (and, only then, if it does not find yet another approach that it prefers to 

a TMDL).   
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U.S. EPA’s argument completely misses the mark.  Ohio says it prefers the GLWQA 

process to the TMDL process and that it will only consider fulfilling the requirements of the 

Clean Water Act if it later determines that the GLWQA process has failed.  The GLWQA’s 

target deadline for phosphorus reductions sufficient to significantly reduce harmful algal blooms 

in western Lake Erie is not until 2025.  2016 Integrated Report Amendment at 9.  Thus, Ohio 

EPA has effectively stated that it will refuse to begin the TMDL process this year, or next year, 

or in 2020, 2021, 2022, 2023, 2024, or 2025.  U.S. EPA does not, and cannot, dispute these facts.  

Accordingly, the Court need not wait for years to pass in order to understand that Ohio is 

refusing to comply with the Clean Water Act requirement to pursue a TMDL.   

U.S. EPA’s lone substantive argument is that because Ohio dangles the possibility that it 

may begin the TMDL process at some point in the distant future, it is then somehow relieved of 

its legal obligations under the Clean Water Act.  This is legal nonsense.  If this were the law, 

states would all simply resort to such “someday intentions” based on wishful alternative plans, 

effectively destroying the TMDL requirement.1   

Indeed, the Seventh Circuit has already rejected such loopholes in the Clean Water Act.  

In a decision allowing a claim to move forward against U.S. EPA for its failure to promulgate a 

                                                 
1 It is worth highlighting that U.S. EPA’s TMDL regulation provides for an impairment listing 
where not just Clean Water Act pollution limits, but also “other pollution control requirements 
(e.g., best management practices) required by local, State, or Federal authority are not stringent 
enough to implement any water quality standards (WQS) applicable to such waters.”  40 C.F.R. 
§ 130.7(b)(1)(iii) (emphasis added).  Accordingly, U.S. EPA guidance does allow for a state to 
list a water under CWA section 303(d) as “Category 4B,” signifying that “establishment of a 
TMDL is not required,” where the state can adequately “demonstrate that other pollution control 
requirements (e.g., best management practices) required by local, State or Federal authority" (see 
40 CFR 130.7(b)(l)(iii)) are expected to address all water-pollutant combinations and attain all 
WQSs [water quality standards] in a reasonable period of time.”  A.R. 322, U.S. EPA, Guidance 
for 2004 Assessment, Listing and Reporting Requirements Pursuant to Sections 303(d) and 
305(b) of the Clean Water Act (July 21, 2003).  Ohio has never pursued such a listing, or 
provided such a demonstration, for western Lake Erie. 
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TMDL for Lake Michigan in light of inaction by Illinois and Indiana, even where those states 

had never affirmatively refused to undertake a TMDL themselves, that court explained: “We 

cannot allow the states’ refusal to act to defeat the intent of Congress that TMDL’s be 

established promptly – in accordance with the timetable provided in the statute,” lest the Clean 

Water Act’s TMDL requirement be rendered “wholly ineffective.”  Scott v. City of Hammond, 

741 F.2d 992, 998 (7th Cir. 1984).  The Court should apply the same reasoning to reject this new 

variation on the theme of states frustrating the Clean Water Act’s plain requirements through 

inaction and delay. 

Congress has directed that a state or U.S. EPA “shall” establish a TMDL for an impaired 

water body.  33 U.S.C. §§ 1313(d)(1)(C), (d)(2) (emphasis added).  The Clean Water Act also 

provides that the development of a TMDL must be carried out “in accordance with the priority 

ranking” of an impaired water. 33 U.S.C. § 1313(d)(1)(C).  This plain language dictates that 

Ohio should begin developing a TMDL for western Lake Erie, which the State has identified as 

“one of the highest, if not the highest, priority for Ohio to address” among its impaired waters, 

without delay.  2016 Integrated Report Amendment at 9.  While the Clean Water Act does not 

contain a definitive timeline for finishing a TMDL, this is simply in recognition of the fact that 

the process is complex and the appropriate timing may vary.  It is not, however, a license to 

ignore the statute and to not even begin the process.    

U.S. EPA does not dispute what the statute says.  Instead, the Agency contends that the 

only remedy available to Plaintiffs is to wait many years until it becomes clear that Ohio is 

continuing to delay development of a TMDL, as it plainly says it will do, and western Lake Erie 

has suffered years more of harmful algae outbreaks.  U.S. EPA advocates for fiddling while 

Rome burns, but the Court need not do so.  Ohio has unambiguously stated its plan in the 2016 
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Integrated Report Amendment, and it is thus clear that the State will not even begin work on a 

TMDL for western Lake Erie for years or decades if the State has its way.  U.S. EPA has 

likewise made plain through its May 10 Approval that it endorses Ohio’s avoidance of its Clean 

Water Act obligations.  There is no reason to wait until 2025 or later to confirm what these 

agencies have already said.   

In the end, U.S. EPA and Ohio EPA are once again seeking to illegally delay 

implementing the remedial actions that the Clean Water Act requires.  Unfortunately, delay only 

means more pollution, more harmful algae, and more damage to the Lake Erie fisheries and 

ecosystem and to safe, clean drinking water for the public. 

 B. Plaintiffs’ Supplemental Complaint Is Procedurally Proper. 
 

Perhaps recognizing the weakness of its substantive arguments, U.S. EPA resorts to a 

flurry of procedural claims that amount to nothing.  The TMDL issue is squarely before this 

Court, and either the Administrative Procedure Act or the citizen suit provision of the Clean 

Water Act can provide a valid basis for addressing U.S. EPA’s and Ohio EPA’s failure to carry 

out their Clean Water Act obligations. 

1. U.S. EPA’s Approval of Ohio’s 2018 Integrated Report Has No Effect 
on the Continuing Relevance and Merit of Plaintiffs’ Claims. 

 
First, U.S. EPA argues that its approval of Ohio’s 2018 impaired waters list moots 

Plaintiffs’ claims with respect to Ohio’s 2016 Integrated Report.  See Defs.’ Mem. in Opp. at 1, 

9-10.  This argument fails for the simple reason that U.S. EPA’s approval of the 2018 Integrated 

Report merely duplicates its previous approval of Ohio’s decision to avoid its responsibilities 

under the Clean Water Act.  This reiteration of U.S. EPA’s position, well before Plaintiffs have 

had a chance to fully litigate the U.S. EPA’s action in the May 10 Approval, does not moot 

Plaintiffs’ claims. 
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“[A] case becomes moot ‘when the issues presented are no longer live or the parties lack 

a legally cognizable interest in the outcome,’” Conservation Force, Inc. v. Jewell, 733 F.3d 

1200, 1204 (D.C. Cir. 2013) (quoting Larsen v. U.S. Navy, 525 F.3d 1, 3 (D.C. Cir. 2008)), or if 

“intervening events make it impossible to grant the prevailing party effective relief.”  Burlington 

N. R.R. Co. v. Surface Transp. Bd., 75 F.3d 685, 688 (D.C. Cir. 1996).  “Corrective action by an 

agency is one type of subsequent development that can moot a previously justiciable issue.”  

Natural Res. Def. Council v. U.S. Nuclear Regulatory Comm’n, 680 F.2d 810, 814 (D.C. Cir. 

1982).  In this case, however, U.S. EPA has taken no corrective action with respect to the TMDL 

issue.  U.S. EPA’s May 10, 2018 endorsement of Ohio’s approach in the 2016 Integrated Report 

Amendment is simply echoed in its following July 9, 2018 approval of the 2018 Integrated 

Report – little surprise with only two months between the two decisions.  In fact, U.S. EPA’s 

July 9, 2018 decision expands on its view that Ohio’s approach to a TMDL for western Lake 

Erie is consistent with states’ “‘considerable flexibility’ in deciding when to develop a TMDL 

based upon the circumstances,” wishfully suggesting with no factual foundation that Ohio’s 

ineffectual current efforts may “result in the attainment of water quality standards prior to the 

development of a TMDL.”  APPROVAL OF OHIO’S SUBMISSION OF THE STATE'S 

INTEGRATED REPORT WITH RESPECT TO SECTION 303(d) OF THE CLEAN WATER 

ACT (CATEGORY 5 WATERS) at 18 (July 9, 2018) (attached as Exhibit A).  

Defendants suggest that the Court nonetheless find Plaintiffs’ claims to be moot based on 

Blue Water Baltimore v. Pruitt, 266 F. Supp. 3d 174 (D.D.C. 2017), which dismissed a challenge 

to certain impairment determinations in a 2012 Section 303(d) list as having been superseded by 

a 2014 Section 303(d) list. However, unlike the complainants in Blue Water Baltimore, Plaintiffs 

can satisfy the “capable of repetition yet evading review” exception to mootness.  To satisfy this 
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exception, a party must demonstrate two things: “(1) the challenged action is in its duration too 

short to be fully litigated prior to its cessation or expiration, and (2) there [is] a reasonable 

expectation that the same complaining party would be subjected to the same action again.”  

Clarke v. United States, 915 F.2d 699, 704 (D.C. Cir. 1990) (alteration in original) (quoting 

Murphy v. Hunt, 455 U.S. 478, 482 (1982)).   

Agency actions of less than two years’ duration are not considered capable of being 

“fully litigated” prior to cessation or expiration.  Blue Water Baltimore, 266 F. Supp. 3d at 182.  

In this case, U.S. EPA approved the 2016 Integrated Report Amendment on May 10, 2018, and 

issued its approval of Ohio’s 2018 Integrated Report just two months later on July 9, 2018.  

Accordingly, the short duration of the May 10 Approval was well within the bounds to qualify 

for this exception.  And it is without a doubt capable of repetition, given that the July 9, 2018 

approval of the 2018 Integrated Report does recapitulate U.S. EPA’s refusal to require Ohio EPA 

to develop a TMDL for western Lake Erie. 

By contrast, the Blue Water Baltimore court rejected application of the “capable of 

repetition, yet evading review” exception to mootness because the plaintiffs there had failed to 

file and conclude their case in the 35 months between the two integrated reports at issue in that 

case.  266 F. Supp. 3d at 183.  That district court specifically distinguished two other cases 

where challenges to state integrated reports were allowed to proceed despite the issuance of 

subsequent integrated reports under the “capable of repetition, yet evading review” doctrine, 

“where in both cases less than two years elapsed before the challenged Integrated Reports were 

replaced by subsequent Integrated Reports.”  Id.  This case is likewise distinguishable on its 

facts. 
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 There is no valid reason here to require Plaintiffs to file a completely new case. To hold 

otherwise would allow the agency to moot supplemental counts by re-issuing duplicates of 

earlier decisions, potentially without end.  Indeed, if an agency could simply moot a challenge to 

one of its decisions by reiterating the same decision two months later, plaintiffs would have little 

hope of ever successfully pursuing a claim.2 

2. U.S. EPA Has Taken Final Action on the Issue of Whether It Will 
Allow Ohio to Avoid Its Obligation to Establish a TMDL for Western 
Lake Erie. 

  
U.S. EPA’s next procedural objection is that its May 10 Approval of the 2016 Integrated 

Report Amendment is not “final action” subject to review under the Administrative Procedure 

Act.  U.S. EPA does not dispute that there has been an action here: the May 10 Approval of the 

2016 Integrated Report Amendment.  Rather, its argument rests on the fiction that the May 10 

Approval addressed only the actual impairment determinations in the 2016 Integrated Report 

Amendment, but did not relate to Ohio EPA’s clear and affirmative statement in the exact same 

document that it would refuse indefinitely to develop a TMDL for western Lake Erie while it 

pursued its preferred alternative approach under the GLWQA.  See Defs.’ Mem. in Opp. at 13-

14.  Thus, U.S. EPA depends on a theory that it can evade judicial review by simply passing over 

in silence a state’s affirmative submission of a plan to ignore the Clean Water Act. 

The Administrative Procedure Act defines an “agency action” as “the whole or a part of 

an agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to 

act.”  5 U.S.C. § 551(13).  An “action” fitting within this definition is “final” and subject to 

                                                 
2 Although Plaintiffs view the allegations regarding the 2016 Integrated Report Amendment as 
entirely sufficient for a full litigation of these issues, the Court could also allow Plaintiffs to 
amend the proposed Supplemental Complaint to address the 2018 Integrated Report approval.  
See Blue Walter Baltimore v. Pruitt, 293 F. Supp. 3d 1 (D.D.C. 2017) (allowing such an 
amendment). 
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review under the APA if it satisfies two conditions.  First, it “must mark the ‘consummation’ of 

the agency’s decisionmaking process,” rather than being “of a merely tentative or interlocutory 

nature.”  Bennett v. Spear, 520 U.S. 154, 177-178 (1997) (citation omitted).  “Second, the action 

must be one by which ‘rights or obligations have been determined,’ or from which ‘legal 

consequences will flow.’”  Id. at 178 (citations omitted).   

The May 10 Approval fully meets these criteria.  U.S. EPA has consummated its 

decision-making process with respect to Ohio’s decision to “opt out” of the TMDL requirement 

in favor of the GLWQA unless and until the GLWQA has failed by 2025, or later.  We know this 

because U.S. EPA expressly made a “find[ing] that Ohio EPA’s discussion of its prioritization of 

Lake Erie satisfies the requirement to submit a priority ranking” under 40 C.F.R. § 130.7(b)(4).  

The May 10 Approval also explicitly offers a blanket determination that “[b]ased on Ohio EPA's 

May 4, 2018 letter and its revised 2016 IR [Integrated Report], EPA finds that Ohio has met the 

requirements of Section 303(d) of the CWA and 40 C.F.R. § 130.7(b).”  May 10 Approval at 2 

(emphasis added).  Finally, U.S. EPA’s own brief to this Court further confirms that the 

Agency’s approval extends to Ohio’s approach to a TMDL for western Lake Erie, since U.S. 

EPA unequivocally states in its Memorandum: “Ohio has not ‘constructively submitted’ no 

TMDL for western Lake Erie.”   Defs.’ Mem. in Opp. at 2 (emphasis added).  In other words, 

U.S. EPA does not view Ohio’s clear statement of its refusal to undertake a TMDL for western 

Lake Erie as an actionable submission of “no TMDL” that it would have a statutory duty to 

disapprove. 

U.S. EPA’s decision to allow Ohio to proceed on a course that it has plainly laid out for 

the Agency constitutes a discrete and reviewable final action.  See Natural Res. Def. Council v. 

U.S. EPA, 902 F.2d 962, 989–990 (D.C. Cir. 1990) (“[T]he Agency decision not to act or to 
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defer a decision on a particular issue is a final action, reviewable by the court of appeals.”); State 

of Maine v. Thomas, 874 F.2d 883, 891 (1st Cir. 1989) (similarly holding U.S. EPA decision to 

defer regulatory action on particular pollution problem to be a “final action” subject to review 

under the Clean Air Act).  U.S. EPA could have objected to Ohio’s approach, but did not do so, 

and U.S. EPA continues to take the position before this Court that Ohio is acting consistently 

with the Clean Water Act.  

It is disingenuous for U.S. EPA to assert that it has taken no final action on a TMDL 

submission because Ohio EPA “did not yet have any obligation to provide” one, and that its May 

10 Approval “simply recognized what Ohio EPA did” in listing western Lake Erie as impaired.  

Defs.’ Mem. in Opp. at 14.  Regardless of what Ohio was obliged to do, the 2016 Integrated 

Report Amendment did in fact provide a submission regarding a TMDL for western Lake Erie – 

Ohio’s clear statement that it will indefinitely disregard its obligation to establish a TMDL while 

it pursues its preferred approach under the GLWQA.  And U.S. EPA’s May 10 Approval did in 

fact approve of that approach by finding that Ohio’s submission met the requirements of the 

Clean Water Act without objecting to the invalidity of that approach under the Clean Water Act.  

If nothing else, U.S. EPA’s very silence in response to Ohio’s statement that it would not follow 

the commands of the Clean Water Act was arbitrary, capricious, and not in accordance with the 

law. 

These circumstances are thus entirely analogous to the facts in Sierra Club v. McLerran, 

in which the U.S. EPA was likewise presented with a state’s plan to use an alternative strategy 

“in place of, or as a means of indefinitely delaying” the establishment of a TMDL, and allowed 

the state to pursue that approach.  Sierra Club v. McLerran, No. 11-CV-1759-BJR, 2015 WL 

1188522, at *10 (W.D. Wash. Mar. 16, 2015).  That flawed approach was rejected by the district 
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court.  Accordingly, this Court is also well within its authority to hold that “the CWA does not 

give the EPA authority to approve an indefinite delay.”  Id. 

Furthermore, U.S. EPA’s action has direct legal consequences by allowing Ohio to 

continue to delay application of the Clean Water Act’s primary mechanism for reducing 

phosphorus pollution in western Lake Erie, thereby harming all those who use and rely on its 

waters.  Every year that U.S. EPA and Ohio EPA continue to delay cleaning up Lake Erie, the 

harmful algal blooms will only continue or even worsen, directly affecting the rights of citizens 

to use and enjoy its waters.  The Administrative Procedure Act is a plainly applicable vehicle for 

the Court to review U.S. EPA’s decision to allow such delay, and to determine whether it was 

legally valid. 

3. Plaintiffs’ Non-Discretionary Duty Claim Under 33 U.S.C. 
§ 1365(a)(2) Is Valid. 

 
 Even if the Court were to determine that there is no final action reviewable under the 

Administrative Procedure Act, Plaintiffs are still entitled to proceed on the alternative claim that 

U.S. EPA has failed to fulfill its non-discretionary duty to approve or disapprove Ohio’s decision 

not to undertake a TMDL for western Lake Erie.  As discussed above, U.S. EPA’s claim that a 

constructive submission claim is not valid unless a state declares it will never undertake a TMDL 

for an impaired water body is inconsistent with the plain language of the Clean Water Act as 

well as the precedent in Scott v. Hammond and McLerran.  Otherwise, the only obstacle U.S. 

EPA identifies to this claim is the procedural requirement to provide a notice of intent to sue at 

least 60 days before filing of a complaint.  The Court can satisfy this requirement both 

technically and substantively as long as Plaintiffs’ Motion for Leave to File the Supplemental 
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Complaint is granted after September 16, 2018, which is 60 days from Plaintiffs’ notice of intent 

regarding this claim.3 

 Under 33 U.S.C. § 1365(b), “[n]o action may be commenced” without the requisite 60 

days’ prior notice.  The purpose of such notice requirements “is to give the federal government 

and any alleged violators an opportunity to comply, and thus render a citizen suit unnecessary.”   

Marbled Murrelet v. Babbitt, 83 F.3d 1068, 1072–1073 (9th Cir. 1996) (citations omitted).  As a 

practical matter, U.S. EPA has had notice of Plaintiffs’ arguments since the filing of the Motion 

for Leave to File a Supplemental Complaint on June 8, 2018.  In order to satisfy the technical 

requirements of the Clean Water Act, Plaintiffs served an additional notice of intent and will 

respect U.S. EPA’s right to use the 60 days from service of that notice to take action to address 

Plaintiffs’ grievances.  However, if U.S. EPA has not done so by September 16, 2018, it would 

be consistent with the Clean Water Act for this Court to grant Plaintiffs’ Motion and thus allow 

Plaintiffs to “commence” pursuit of a judicial remedy for our claim under 33 U.S.C. 

§ 1365(a)(2). 

III. CONCLUSION 

Defendants’ arguments that the claims in the Supplemental Complaint must sit for years 

before this Court can consider them have no merit.  U.S. EPA’s May 10 Approval makes clear 

that U.S. EPA has endorsed Ohio’s decision not to comply with the Clean Water Act’s 

requirement to establish a TMDL for western Lake Erie.  The validity of that decision is squarely 

before this Court and delaying its resolution will accomplish nothing other than harming Lake 

                                                 
3 Plaintiffs initially mailed a notice of intent to U.S. EPA on June 21, 2018, but on July 18, 2018, 
discovered that the notice had inadvertently been sent via priority mail rather than certified mail 
as required under 40 C.F.R. § 135.2(b).  Plaintiffs immediately thereafter re-sent the notice by 
certified mail as evidenced in Exhibit B. 
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Erie and those who depend on its waters to be clean and safe.  The Court should therefore grant 

Plaintiffs’ Motion for Leave to File a Supplemental Complaint. 

 

Dated: July 24, 2018                                                 Respectfully Submitted, 

   
 
  /s/ Madeline Fleisher_____________ 
MADELINE FLEISHER (91862) 
Environmental Law & Policy Center 
21 W. Broad St., 8th Floor 
Columbus, OH 43215 
Tel: (614) 569-3827 
Fax: (312) 795-3730 
mfleisher@elpc.org 
 

 
  /s/ Michael Barsa________________ 
MICHAEL BARSA (196043) 
Northwestern Pritzker School of Law 
357 East Chicago Avenue 
Chicago, IL 60611 
Tel: (312) 503-7983 
Fax: (312) 503-5950 
m-barsa@northwestern.edu 
 
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that this date, July 24, 2018, I caused the foregoing to be 

electronically filed with the Clerk of the Court using the CM/ECF system, which will 

simultaneously serve notice of such filing to counsel of record to their registered electronic mail 

addresses. 

  /s/ Madeline Fleisher_____________   
MADELINE FLEISHER (91862) 
Environmental Law & Policy Center 
21 W. Broad St., 8th Floor 
Columbus, OH 43215 
Tel: (614) 569-3827 
Fax: (312) 795-3730 
mfleisher@elpc.org 
 
Attorney for Plaintiffs 
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